
 
RIGHT-OF-WAY AGREEMENT FOR WATER UTILITY – 1 

 IDAPA RULE               IDAPA FEE            BOARD ACTION REQUIRED 
 BOARD POLICY                               INFO ONLY, NO ACTION REQUIRED 

 
AGENDA ITEM 

Idaho Park and Recreation Quarterly Meeting 
December 12, 2024 

Boise, Idaho 
 
 

AGENDA ITEM:    Right of Way Agreement to City of McCall for Water Services 
  Ponderosa State Park 
 

ACTION REQUIRED:   Approve Right of Way Agreement 
 

PRESENTER:    Adam R. Zaragoza, Management Services Administrator 
 
 

BACKGROUND INFORMATION:   
 

The IDPR Development Bureau broke ground on the Kokanee Cove Development in Ponderosa 
State Park in early 2024. As part of the project, IDPR needed to supply sufficient fire flow to new 
staff housing within the park. The current park operated wells did not supply enough pressure. 
Because there is an existing City water service within the park, staff has been working with McCall 
Public Works to supply potable water to the new development, and, loop the service for future 
connections. 
 
In summer of 2024, contractor availability was extremely limited and working with City staff, IDPR 
and its Contractor proceeded at risk with constructing the water line. This was advantageous for 
IDPR because the contractor and its limited resources may not have constructed the water line 
until 2025. This also benefitted the surveyors because we have the location of where the water 
line was installed, and the legal description reflects the actual location.  
 
It is the intent that all potable water systems within Ponderosa State Park be connected to the City 
of McCall’s municipal system. Campground Loops A, B and C is intended to be connected by the 
end of 2026. This would alleviate park staff from monthly testing, ensure our customers have 
suitable drinking water, and continues our excellent working partnership with the City. All water 
services have been tested, inspected, and ready to connect.  

 
STAFF RECOMMENDATIONS:   

 
Staff recommends the Board authorize the Director to sign the Right of Way Agreement to the City 
of McCall, for Water Services to Ponderosa State Park 

 
 

Attachments: 
Right of Way Agreement w/Exhibits 
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RIGHT-OF-WAY AGREEMENT 

for Water Utility 
 

THIS RIGHT-OF-WAY AGREEMENT (the “Agreement”) is made this ______ day of 
__________________, 2024, by and between the STATE OF IDAHO, IDAHO PARK AND 
RECREATION BOARD through the IDAHO DEPARTMENT OF PARKS AND RECREATION, an 
executive agency of the State of Idaho, whose mailing address is 5657 Warm Springs Ave, Boise, Idaho 
83716 (collectively the “Grantor”), and the CITY OF McCALL, a political subdivision of the State of 
Idaho, whose mailing address is 216 E Park Street, McCall, Idaho 83638 (the “Grantee”).  

 
NOW, THEREFORE, the Grantor for good and valuable consideration, the receipt and 

sufficiency of which is hereby acknowledged, hereby grants unto the Grantee, and its successors and 
assigns, a non-exclusive easement and right-of-way for the construction, installation, continued 
operation, maintenance, repair, inspection, alteration, replacement, and removal of underground 
water pipe lines and all necessary appurtenances (collectively “water facilities”), together with the 
right and privilege of ingress and egress to and for the Grantee and its employees, agents, 
contractors, and sub-contractors, successors and assigns over, under, on, through, in, upon, and 
across the following described real property belonging to the Grantor and as described in attached 
Exhibit A-1 and depicted in its attached Exhibit B, and Exhibit A-2 and depicted in its attached 
Exhibit B, which are hereby incorporate into this Agreement by reference. 

 
The foregoing grant of easement and right-of-way is further subject to the following conditions, 

covenants, and agreements of the parties hereto: 
 

1. The Grantor represents that it is the fee simple owner of the real property described in 
Exhibits A-1 and A-2 and has the right in that property to grant this non-exclusive 
easement.  
 

2. The easement and right-of-way granted herein shall encumber the described real property 
of the Grantor and shall be binding upon any successor or assign of the Grantor.   
 

3. T h e  Grantor advises, and the Grantee hereby acknowledges, that this easement is non-
exclusive and subject to the easement rights of others to whom the Grantor has previously 
granted, or may in the future grant, easement rights within the described real property. 
The Grantor covenants and warrants that any prior easement granted, and future 
easement granted will not prevent the Grantee from reasonably exercising the rights being 
granted herein. 

 
4. Any and all water facilities, which excludes the Grantor’s personal property of the water 

utility infrastructure beyond the Grantee’s point of control (i.e. from each meter to each 
place of use such as cabins, campgrounds, etc.), installed, maintained, removed or replaced 
by the Grantee in the easement and right-of-way shall at all times be and remain the sole 
personal property of the Grantee for use in its business, subject to removal by it after 
reasonable notice to the Grantor, and shall be deemed to be personal property and not 
permanently affixed to the realty so as to become fixtures. 
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5. The Grantee shall backfill and shape any trench made by it on said easement and right-of-
way and shall return the surface, as close as possible, to its original condition, normal wear 
and tear excepted. The Grantee shall use caution at all times to prevent damage to the 
Grantor and all of the Grantor’s property. 

 
6. The Grantee shall have the right and privilege at any and all times, at its sole cost, to enter 

in and upon the easement and right-or-way, with reasonable notice, for the purposes to trim 
or cut and clear away any trees and bushes, the removal of which is necessary for the laying, 
construction, installation, maintenance, improvement, operation, use, inspection, repair, 
replacement, and removal of the water facilities, whether or not a hazard to the water 
facilities. 
 

7. The Grantor shall bear no responsibility or liability for the costs of operating, inspecting, 
maintaining, repairing, or removing any part of the water facilities within the easement 
and right-or-way, as may be required from time to time. 

 
8. In the event Grantor further develops its real property in a way that requires installation 

of new water utilities or the relocation of then-existing water facilities, Grantor shall be 
responsible for all associated costs.  
 

9. The Grantor shall not erect or construct any buildings, fences, or other structures on the 
easement and right-of-way, nor plant crops, shrubs or trees (collectively “prohibited 
vegetation”) on the easement and right-of-way, or otherwise purposefully limit the 
Grantee’s ability to access, maintain, or operate the water facilities, or purposefully limit 
the Grantee’s ability to exercise its right under this Agreement. Should the Grantor limit 
the Grantee’s access rights contrary to the terms of this provision, then the Grantor shall be 
responsible for the cost of removal and replacement of the structure or prohibited 
vegetation. Should the Grantee incur a cost for the removal of any structure or prohibited 
vegetation in order to access its water facilities within the easement and right-of-way, then 
the Grantor shall reimburse the Grantee for said cost within 30 business days of the 
Grantee’s delivery of an invoice to the Grantor for such cost incurred. 

 
10. The Grantor shall not suffer or permit the installation of any electric, cable, sewer, gas or 

other utility lines, pipes, poles or other appurtenances on, over, under or across the 
easement and right-of-way granted hereby if such installation limits the Grantee’s ability 
to access, maintain or operate the water facilities or in any way limits the Grantee’s ability 
to exercise its rights under this Agreement. 

 
11. There are no implied easements across or in any way attaching to the Grantor’s real 

property regarding or relating to the easement and right-of-way granted herein. 
 
12. This Agreement may be assigned only with the prior written approval of the other party and 

shall be binding upon the successors or assigns of the respective parties. 
 

13. The easement and right-of-way granted herein may be released, extinguished, or 
abandoned only by mutual written agreement signed by the Grantee and the Grantor. 
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14. This Agreement contains the entire agreement of the parties with respect to the subject 
matter hereof and may not be amended or terminated except by mutual written agreement 
signed by the Grantee and the Grantor.  This Agreement supersedes all prior oral and 
written agreements or understandings with respect to the subject matter hereof.  

 
15. This Agreement shall be construed and enforced in accordance with the laws of the State 

of Idaho. 
 

16. The Grantor is an agency of the State of Idaho and is provided a comprehensive liability 
plan through the Risk Management Program established under Idaho Code § 67-5773 et 
seq. The Grantee is a city within the State of Idaho and is provided a comprehensive liability 
plan through a self-insurance, pooled, or cooperative insurance program for political 
subdivisions of the State. 

 
a. The Grantor and the Grantee shall be responsible only for the acts, omissions or 

negligence of the party’s own employees.  The term “employee” is defined for the 
purposes of this section as set forth in Idaho Code § 6-902.   
 

b. Nothing in this Agreement shall extend the tort responsibility or liability of either 
party beyond that required by the Idaho Tort Claims Act, Idaho Code §§ 6-901 et 
seq.   

 
c. Each party shall be responsible for damage to property of the other party caused by 

its employees in the performance of this Agreement.  If a property claim or damage 
is not covered by the party’s insurance plan or other property coverage, the 
responsible party shall pay the costs arising from such claim or damage to the 
extent funds are legally available therefore.   

 
d. If a claim or damage arises from more than one party’s performance of this 

Agreement, or is not allocable to any party, each party shall pay the costs to such 
party arising from the claim or damage. 

 
17. No director, official, officer or employee of the parties shall be in any way liable or 

responsible for any covenant or agreement herein contained, nor for any statement, 
representation or warranty made herein or in any way connected with this Agreement.  In 
particular, and without limitation of the foregoing, no full-time or part-time agent or 
employee of the parties shall have any personal liability or responsibility hereunder, and 
the sole responsibility and liability for the performance of this Agreement, and all of the 
provisions and covenants herein contained pertaining to each party shall rest in and be 
vested with the Grantor and the Grantee. 

 
18. Any and all notices, demands, consents and approvals required pursuant to this Agreement 

shall be delivered to the parties, as follows: 
 

 City of McCall    Idaho Department of Parks and Recreation 
 Attn: Water Department   Attn: Ponderosa State Park 
 216 E Park Street    PO Box 83720 
 McCall, ID 8338    Boise, ID 83720-0065 
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Notices shall be deemed to have been delivered upon hand deposit in the United States 
mail to the address provided above. 

 
19. This Agreement may be executed and delivered in counterparts, each of which shall be 

deemed to be an original and all of which shall constitute one and the same instrument. 
 
 
 

[The remainder of this page is intentionally left blank.] 
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IN WITNESS WHEREOF, the Grantor has executed this Right-of-Way Agreement as set forth 
below. 
 
GRANTOR:      STATE OF IDAHO,  

DEPARTMENT OF PARKS AND RECREATION  
 

             
      Susan E. Buxton, Director 

STATE OF IDAHO ) 
   )ss. 
County of Ada ) 
 
 

On this   day of     , 2024, before me, the undersigned, a Notary 
Public in and for said State, personally appeared SUSAN E. BUXTON, as the Director of the Idaho 
Department of Parks and Recreation, that executed the foregoing instrument, and acknowledged to 
me that she executed the same as said Director, and that the STATE OF IDAHO, DEPARTMENT 
OF PARKS AND RECREATION has executed the same.  

 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal this day 
and year in this certificate first above written.  
 
 
              
 (seal)      Notary Public 
       Residing at       
       Commission Expires:     
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IN WITNESS WHEREOF, the Grantee has executed this Right-of-Way Agreement as set forth 
below.  

 
GRANTEE:      CITY OF McCALL,     

 
             
      Robert S. Giles, Mayor 

 
 

Attest By: 
 
        ____________________________________ 
        BessieJo Wagner, City Clerk 
 
        Date:_______________________________ 
 
 
 
STATE OF IDAHO ) 
   ) ss.     
County of Valley   )    
 

On this   day of     , 2024, before me, the undersigned, a Notary 
Public in and for said State, personally appeared ROBERT S. GILES, as the Mayor of the City of 
McCall, that executed the foregoing instrument, and acknowledged to me that he executed the same 
as said Mayor, and that the CITY OF McCALL has executed the same. 

  
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal this day 
and year in this certificate first above written.  
 
 
 
              
 (seal)     Notary Public 
            Residing at     

My Commission Expires:     
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Cover Page to 
EXHIBITS A-1 and A-2 

 
Legal Descriptions and Depictions  

of Easement and Right-of-Way 
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